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MATTER OF: Documentation Associates
DIGESTY:

1. Frotest that RFP for library services shouldl
not have beer unrestricted and should have
included library procedures manual, budget,
and other data, filed after date for receipt of
initial proposals, is untimely and will not be
considered on merits, Even if request to con-
tracting agency for date made rrior to such date
is considered protest, agency's receipt of
initial offers without responding to request
constitutes "initial adverse agency action®
on protest; protest to GAU filed more than
10 workirng days thereafter is untimely.

2. Wher2 record indicates source selection official
inftially considered costs of sacond hlgh tecinical
offeror so high as to be noncompetitive, offeror
should not have been included in competitive range.
Offeror was not, therefore, prejudiced by agency's
failure to conduct cost discussions.

Request for proposals (RFP) No. 2-26383 for
library technical processing services was issued on
April 26, 1977, by the National Aeronautics and Space
Administration (HASA). The solicitation contemplated
a cost-plus-fixed-fee contract for a 2-year period,
with an option for an additional yezr. Tnitial pro-
posals were due on June 27, ’ )

The "Method of Evaluation" clause stated in

Qart:

"Proposals will be evaluated in accordance
with the requirements of NASA Procurement Reg-
ulation 3.804-2. Evaluation procedures, par-
ticularly those relating to conduct of written
or oral discussions with offerors who submit
proposals within a competitive range, are fur-
ther defined by NASA Procurement Regulation
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Directive (PRD) No. 70-15 (Revised December 3,
1975), which is applicable to this procurement.
It is particularly important that you recognize
that the initial evaluation of your proposal

and the initial Getermination of competitive
range wi.l be made upon a review of your written
proposal only plus somz investigations with
regard to Cost, Experience and Past Performance
and Other Factors,

" * & % the [Evaluation]) Committee will evaluate
proposals with respect to four groups of factors
as follows: Mission Suitability Factors, Cost
Factors, Experience and Past Performance, and
Other Fachtors. * * #"

The RFP established a numerical scrring system
to define the relative merits of proposals. Of the
facte.s listed in the Method of Evaluation clause,
only the Mission Suitability Factors would be scored.
In this connection clause VI.B, which defined "Cost
Factors," provided in part:

"Cost Factors are not scored because the weight
to be accorded to them can be judged by the
Source Selaction Official only after he has
determined the relative merits of the proposal
from a mission suitability standpoinc and the
significeénce of differences in this regard,

and after he has adjudged the significance of
Experience and Past Performance and Other Fac-

tors." .

In addition, paragraph B of clauvece VII, "Weight-
ing and Scoring," stated that once it is determined
by evaiuation of the Mission Suitability Factors that
acceptance of the proposal "will achieve the desired
result of gectting the jcb done oroperly, the Cost
Factors will become very important.”

Three offers were received. On the basis of an
initial evaluation Technology Development Corporation
(roC;., which was the incumbent contractor, and Docu-
mentation Associates were determined tc be within the
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competitive range. Discussions were then held with

both firms, and revised offers were received. Further
technical evaluation found that both submitted excellent
proposals, with TDC's numerical score approx.mately

10 percent higher than Dncumer -ation Associates'.

On that basis, and the cact that the cost of the
Documentation Associates' proposal far exceeded that

of TDC's, the contracting officer selected TDC for

final negotiations.

On September 27, Documentation Associates filed
& protest in our . ffice against the contracting
officer's decisio:, on essentially two bases., Firsat,
Documentation Associates believes chat to properly
prepare its proposal it should have been furnished
copies of the library procedures manual, the library
budget, and certain other information, all of which
were available to TDC as the incumbent contractor.
Second, Documentation As.ociates contends that its
proposal should not have been rejected or the basis
of a high cost provnosal without the opportunity to
discuss costs, which it alleges it was led to believe
would be afforded (the revised proposal submitted
by Documentation Asscciates contained only technical
revisions). In addition, Documentation Associates
suggests that NASPR should have procured the reuuired
services by use of eicher the section 8{a) program
of the Small Business Act, 15 U.S5.C. § 637(a)(l) (1970),
or a small business set-aside.

In regard to NASA's failure to provide the pro-
tester with the library budget, procedures manual, and
other data, section 20.2(b)(l) of our Bid Protest
Procedures, 4 C.F.R. part 20 (1977) (Procedures), pro-
vides in pertinent p:rt:

"Protests Lased upon alleged improprieties in
any type of solicitation which are apparent
prior to * * * the closing date for receipt
of initial proposals shall be filed prior to
* » * the closing date for receipt of initial
proposals. % * *©
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The record sho: that Documentation Associates
requested the subjecrt itemr during the preparation of
its initial proposal, but its regquests were either
denied or no% answered. !Yowever, it did nct protest
the RFP's fa.lure to include the items prior to

June 27, wher. proposals were due. Accordingly, the
protest on that issue i3 untin :ly under section
20.2({b){1) of our Procrdures, and will not be con-
sidered on its merits. The same considerations

apply to the protest against the use of an unrestricted
solicitation.

Alternativel:- , even if we wera to consider
Documentatiocn Ass.ciates' requests for material
as protests to th. contracting activity on that
issue, section 20.2(a) of our Proceduref requires
that for purposes 5f our review any subsegquent pro-
test to the General Accounting Office must be filed
within 10 working days of "formal notification of
or actual or ccnstructive knowledge of initjal ad-
verse agency action.” The receipt of proposzals on
June 27 without responding to Documer.tation Associ-
ates' requests must be considered adverce agency
action within the meaning of that section. See Kinetic
Systems, Inc., B-189146, July 1, 1977, 77-2 CPD 5,
Accordingly, the protest on that issue to our Qffice,
filed more than 1C working days thereafter, cannnt
be considered on that basis either.

Concerning whether cost discussions should have
been conducted with Documentation Associates, NASA
states that Documentacion Associates' costs were not
discussed for essentially two reasons. One reason
was the agency's belief that there was no potential
for a gignifican: cost reduction in Documentation .
Associates' proposal. The source selection officisl
(SS0) states:

"# & * The initial ‘competitive range’

determination could have excluded them from
consideration because [0f the cost differen-
tial hetween Documentation Associates' pro-
posal and TDC's]) * * *_, However, in the -
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interest of providing them maximum oppor-
tunity to compate, and Ames obtaining
maximum competition, they were included

in the initial 'cempetitive range.,' Even
assuming a [substantial] negotiated reduc~
tion * * * their cost proposal would still
be non-competitive.

"* * & 7o expedite the negotiation process,

the RFP requested contractors to submit a copy
of their proposal to the cognizant DCASR/Audit
Agency since * * * a Field Audit per NASA
Procurement Reguletinng [was required]. Ad-
mittedly, we probably should have cancelled

the audit request on Documentation Associates,
because their cost proposal was non-compeiitive,
* * * They simply were non-competitive in the
cost area.* * " ’

Secordly, HASA concluded that Documentation
Associates' "cost proposal was clear and that the sup-
porting documentation was sufficient to establish its
validity. There appeared to be no unexplained areas
requiring exploration.” NASA believes that cost dis-
cussions were therefore not reguired pursuant to NASA
PRD 70-15 section IIIe(2}, which exempts from the
discussion requirement an item that is c¢lear in meaning,
and for which there is enough information to assess its
validity but reflects "z weakness which is inherent in
a proposer's management, engineering, or scientific
judgment, or is the result of its cwn lack of competence
or inventiveness." The dizective specifically reguires
that such weaknesses not be pointed out to firms in the
competitive range. In this corrnection, NASA also points
out, citing 52 Comp. Gen. 161 (1972), that we have held
that there is no requirement that an offeror be advised
that its price is too high,

Concerning NASA's first reason, under NASA PRD 70-15
sections III(d) and (e), "discussions" are held with
offerors in the "competitive range" after an initial
evaluation of proposals. NASA PRD 70-15 section III(d)
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provides that the “competitive range" should
include proposals "which have a reasonable chance
of being selected for final award.” See also NASA
Procurement Regulation § 3.805-1(a) (1975 ed.).
Competitive range determinations necessarily involve
the exercise of a considerable degree of discretion
by procurement officials and will not, therefore,
be guestioned by our 0Office unless they are without
a reasonable b2sis. See Systems Consultants, Inc.,
D-187745, August 29, 1977, 77~2 CPD 153; Contract
?upport Company, B-164845, March 18, 1976, 76-1 CPD
B4.

However, the S50's statements in NASA's report as
set out above indicate that Documentation Associates®
cost proposal was 80 high that the firm was "non-
competitive," i.e., would almost certainly never have
been awarded the contract under the RFP.. In this contec=-
tion, our Office will not object to a contracting agency's
determination that costs are unrealistic unless there
i5 no rational basis therefor. See Analysis and Computer
Systems, Inc., B-188787, January 31, 1978; Dynaiectron
Corjoration, Lockheed Electronics Company, Inc., 54
Comp Gen. 552 (1975), 75-1 CPD 17. The S50 states
that although the proposal "probably” should have been
rejected after its initial evaluation, it was instead
included in the competitive range to maximize competition.
We do not see how competition is maximized by including
a "non-competitive" offer in the competitive range. See
Sperry Rand Corporation (Univac Division), IBM Corpora-
tion, Federal Systems Division, 54 Comp. Gen. 408, 411
(1974), 74-2 CPD 276; 52 Comp. Gen. 870, 873 (1973).

In regard to the above, the Method of Evaluation,
Cost Factors, and Weighting and Scoring clauses indicate
that cosr, although not numerically scored, was an
important factor in judging the relative merits of
proposals. Further, NASA PRD 70-15 sections III(c)
and (d) specifically direct that cost must be considered
in determining whether a proposal is in the competitive
range; in fact, section III(c) suggests that prior
to the initial ranking of proposals, a proposal which
has "out-of-line costs, which discussions with the
offeror could not reasonably be expected to cure,”
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should not bhe further evaluated. We have sanc-
tioned the exclusion of a firm from the competitive
range in similar circumstances. See Datawest Corporation,
B-185060, February 17, 1976, 76-1 CPD l06; RKFM_Products
Corporation, R-~186424, September 15, 1976, 76=-2 CPD 247.

Thus, Documentation Associates should not have
been included in the competitive range. The protester
was not, therefore, prejudiced by the lack of cost
discussions. 1In view thereof, it is not necessary to
consider NASA's other reason for not conducting cost
discussions with Documentation Associates.

The protest is denied. However, since firms should
not be included in the comnetitive range withouat a
reasonable chajnce for awarid, we are bringing the above-
discussed matter to the attention of the Administrator

of NASA.
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Deputy Comptroller General
of the United States





